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Introduction
Auction 97 was the most financially successful
U.S. spectrum auction to date. At the close of
the auction in January 2015, gross bids totaled a
whopping $45 billion for the mid-band AWS-3
spectrum, exceeding expectations more than
two-fold.1
The Federal Communications
Commission’s final take was only $41.3 billion;
the $3.6 billion difference was due to bidding
credits granted to Designated Entities (“DEs”).
The DE Program, mandated by Congress, aims
to increase diversity in license ownership by
granting favorable terms, usually discounts off
bids, to small businesses.2 The program has
been criticized for allowing companies to buy
spectrum licenses for less than they are worth.3
Naturally, big firms want to participate in the
program, and smaller companies see it as an
opportunity to monetize the discounts by
flipping the licenses to higher-valued players
after the auction. To protect against such
“unjust enrichment,” the Commission has a
variety of pre- and post-auction safeguards
governing the relationship between DEs and
well-capitalized firms.4
In Auction 97, bidding credits totaling $3.6
billion were enough to raise a few eyebrows,
especially when $3.3 billion of these credits went
to two DEs in which DISH Network
Corporation (“DISH”) invested. The two DEs,
Northstar
Wireless
and
SNR
Wireless
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LicenseCo, won 702 licenses worth $13.3 billion.5
Accusations that DISH exploited the DE
Program to win licenses at a 25% discount came
swiftly.6 Calls to deny the credits sought by
Northstar and SNR soon followed.7 DISH, for
its part, contends that it did nothing wrong and
structured its relationships with the two DEs in
strict accordance with the Commission’s AWS-3
Auction rules.8 Independent assessments concur
with DISH’s arguments.9

The FCC rules at the time of the
AWS-3 Auction did not prohibit the
financial
relationship
between
DISH and the two DEs; in fact, the
rules in place at the time of the
AWS-3 Auction were expressly
designed to encourage large firm
investment in DEs via arms-length
financial roles. It appears that
DISH did not abuse the rules, but
embraced them.

While we recognize that some feel that the
actions of DISH, Northstar and SNR were
“distasteful,”10 in this PERSPECTIVE we argue that
any attempt to claw-back the credits from the

P E R S P E C T I V E S

two DEs post-auction—a possibility recently
reported in the WALL STREET JOURNAL11—is a
bad idea from a policy perspective. The FCC
rules at the time of the AWS-3 Auction did not
prohibit the financial relationship between DISH
and the two DEs; in fact, the rules in place at the
time of the AWS-3 Auction were expressly
designed to encourage large firm investment in
DEs via arms-length financial roles. It appears
that DISH did not abuse the rules, but embraced
them.12

If the rules aren’t working as
intended, then the Commission
needs to heed the words of
Chairman Tom Wheeler and “fix”
them. Indeed, the Commission’s
recent decision to modify its DE
rules in response to the AWS-3
Auction results represents a tacit
admission by the agency that the
negatively perceived results of the
auction are not the fault of DISH,
but of the rules in place at the time
of the auction.

If the rules aren’t working as intended, then the
Commission needs to heed the words of
Chairman Tom Wheeler and “fix” them.13
Indeed, the Commission’s recent decision to
modify its DE rules in response to the AWS-3
Auction results represents a tacit admission by
the agency that the negatively perceived results
of the auction are not the fault of DISH, but of
the rules in place at the time of the auction.14
Searching far-and-wide for dubious reasons to
conclude after the auction that DISH exercised
improper control of the two DEs pursuant to
agreements disclosed prior to the auction not only
damages the credibility of the DE Program, but
it also wrecks the credibility of the agency. We
also argue that disqualifying SNR and Northstar
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from the discounts might require an auction “do
over,” the consequence of which is likely to cost
the U.S. Treasury far more than $3 billion and
tarnish the Commission’s reputation as a
competent auctioneer and regulator.15
A Big Number in Context
To begin, let’s put the bidding credits from
Auction 97 in context. No doubt, $3.6 billion is a
large number. Big enough, obviously, to cause a
ruckus. Upon closer inspection, however, the
large value of the bidding credits is not
particularly surprising for a $45 billion auction.
Across the FCC’s spectrum auctions held prior
to Auction 97, the average difference between
gross and net bids is 14.5% and the median
difference is 13%.16 The range is 0% to 36%. For
a $45 billion auction, therefore, the expected
bidding credit is around $6 billion, which is
nearly twice the total credit from Auction 97.
While $3.6 billion is certainly a lot of money, it’s
a big number in the company of even bigger
numbers. By historical standards, the taxpayer
got off relatively cheaply in Auction 97. The
bidding credits summed to only 8% in that
auction, well below the average 14% share.

Any attempt to claw-back the
credits from the two DEs postauction … is a bad idea from a
policy perspective.

Given the rapidly rising value of spectrum due
to its present shortage, spectrum prices should
continue to rise and, absent a rule change,
bidding credits also should likewise rise. If the
prospects of very large credits are problematic
for the Commission, then perhaps the
Commission should “fix” the DE rules to avoid
large credits in the future. It appears to have do
so; for the first in history, the Commission’s new
DE rules now impose credit caps.17
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Limiting, but not Prohibiting, Big Company
Participation
If the Commission really wanted to avoid
having “designated entities be beards” for large
companies,18 then the agency could have simply
prohibited DEs from having any financial
relationship with a large business, either before
or after the auction, and prohibit any license
transfer or spectrum leases to a business that
does not qualify as a DE.
In fact, the
Commission considered in the past a prohibition
on material relationships between DEs and “a
large in-region incumbent wireless service
provider” or “a large entity that has a significant
interest in communications services.”19 It did
not embrace the policy, and for good reason.
For the better part of the last twenty years, the
FCC has struggled to find the appropriate
balance of promoting Congress’s twin yet
conflicting goals of establishing spectrum
preferences for small businesses and protecting
against “unjust enrichment.”20 Indeed, the DE
Program presents a bit of a conundrum: on the
one hand, DE qualification is based upon
revenues (or, more accurately, the lack thereof).
On the other hand, spectrum is expensive, so
DEs need access to significant capital if they are
to participate meaningfully in any auction. But
where does this capital come from? The obvious
answer is from other, well-financed players.21
For this reason, the Commission for many years
rejected
any
prohibition
on
material
relationships
between
DEs
and
larger
companies.22 Besides, a rule prohibiting largefirm participation is not insulated from
loopholes that may allow “puppet corporations”
into the scheme. Instead, it makes far more
sense to adopt safeguards that protect the
integrity of the DE Program regardless of the
parties to a deal. This approach, including both
pre- and post-auction safeguards, was sensibly
chosen by the Commission.
These
protections
are
strong
and
straightforward. To begin, prior to the auction,
the Commission requires an applicant to file a
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“short form” application and disclose the
identity and relationships of those persons or
entities that directly own or control the
applicant.23 At that point, the Commission is
fully aware of the identity of the firms involved
and the nature of their financial relationship.
Based on that information, the agency has the
authority to grant or deny both DE status and
“Qualified Bidder” status.
Assuming the
Commission grants one or both determinations,
at the conclusion of the auction, winning
bidders must file a “long form” application,
which is then put out for notice and comment.24
Given many prior auctions, this qualification
process provides substantial precedent to guide
applicants.

While $3.6 billion is certainly a lot
of money, it’s a big number in the
company of even bigger numbers.
By
historical
standards,
the
taxpayer got off relatively cheaply
in Auction 97. The bidding credits
summed to only 8% in that auction,
well below the average 14% share.

In addition to pre-auction disclosures, at the
time of the AWS-3 Auction the Commission had
detailed post-auction “unjust enrichment” rules
in place designed to guard against the
monetizing of bidding credits. For example, if a
DE violates the Commission’s extensive
financial attribution rules within five years, then
it must then pay back all or a portion of its
bidding credits. Similarly, if a DE sells its
spectrum to a non-DE before the end of the fiveyear holding period, then it must repay all or a
portion of its bidding credits.25 Moreover, under
the FCC’s rules in place at the time of Auction
97, if a DE leased or resold (including under a
wholesale agreement) more than 25% of the
spectrum capacity of any one of its licenses to
the same person or party, then that DE entered
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into an “attributable material relationship”
(“AMR”) and the DE was required to repay all
or a portion of its bidding credits if those
additional attributed revenues caused the DE to
exceed the applicable DE revenue limits.26
Finally, under Auction 97’s rules, DEs who win
licenses must at some point build a network and
become facilities-based providers in accordance
with the build-out requirements contained in the
auction rules.27
Under the rules in place for Auction 97, the
identity or size of companies doing business
with a DE was not important. Thus, pointing
fingers at DISH just because of its “size” is
misguided.
As stated by the FCC in its
CSEA/Part 1 Second Report and Order,
… where an agreement concerns the actual
use of the designated entity’s spectrum
capacity, it is the agreement, as opposed to the
party with whom it is entered into, that causes
the relationship to be ripe for abuse and
creates the potential for the relationship to
impede a designated entity’s ability to
become a facilities-based provider, as
intended by Congress.28
As the Commission clearly explained, the
agency’s approach is to implement safeguards
that are effective irrespective of the parties
involved rather than focus on the identities of
the parties to an agreement. In crafting the DE
rules, the agency made a strategic choice,
balancing the risk of large-firm involvement
with the need for capital.
In this balancing act, the DE rules reduce the
benefits and raise the costs of any attempt to
circumvent the intent of the DE Program. Thus,
even if firms push the limits of the rules, the net
benefits are low.
With low benefits,
circumvention is discouraged, but relationships
with large firms are not prohibited. It appears that
these rules do discourage participation of large
firms in the DE Program. As Ivan Seidenberg,
former CEO of Verizon, once explained in the
NEW YORK TIMES:
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In order to gain control over these assets over
time, you have to pay a price. … We looked at
this. We concluded it makes a lot of sense in
the short term to buy the spectrum, get control
of it, get out there quickly, not have
bureaucracy and not deal with minority
owners who don't have an interest other than
flipping it.29

While Mr. Seidenberg has his views on the
matter, others are free to see it differently. It’s
clear, however, that if a business complies with
the rules, then its behavior is legitimate,
regardless of the identity of the firm. Given the
rules, it may be a risky or even poor business
decision for a large firm to participate in the DE
Program, since such relationships face
numerous constraints and risks. (For example,
DISH now has billions invested in companies
over which it can exercise no control.) But the
DE rules are not designed to guard against risky
decisions; they are designed to ensure that small
businesses own licenses. In this regard, the
rules were successful for Auction 97: DISH does
not own any AWS-3 licenses; SNR and Northstar
do.
As discussed in more detail later, given the
Commission’s procedures for implementing the
DE Program—that is, qualifying firms prior to
the auction—the agency’s review of agreements
after the auction must adhere strictly to its own
bright-line rules and precedent.
Letting
expediency and political pressures after the
auction closes sway its decisions will cut deeply
into its credibility and threaten the DE Program,
weaken the incentive of firms to participate in
future auctions, and reduce investment in
communications networks.
An Economic Model of the DE Program
While the DE Program has taken many forms
over time, in most cases it simply involves a
bidding discount to qualified DEs.
An
interesting question is: what is the optimal
bidding credit? To answer this question, we
offer a simple model with which the “optimal”
discount may be determined. In this model,
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there is an item (say, a spectrum license) to be
sold by competitive auction. There are two
bidders: unsubsidized (“U”) and subsidized
(“S”). Bidders interest in the item is based on
the profit (U and S, respectively) they obtain
from having it, and they offer bids (b) in an
effort to win the item. Only one of the bidders
can win, and we ignore the resale of the
property.
Why do we have policies that explicitly favor
some bidders over others in spectrum auctions?
Congress surely has its reasons, but for our
purposes we simply assume that there is some
type of “diversity premium” created if the
subsidized bidder obtains the property, and we
label that premium  (where   0).
The
diversity
premium
is
“exogenously”
determined,
for
example
by
political
considerations. In an effort to obtain that
premium, the seller sets the bidding credit, a
percentage discount rate , where 0 <  < 1. If
Bidder U wins the auction with a bid b, it need
only pay (1 – )b to the seller.
The seller offers this piece of property for sale in
either a simple English or Second-Price sealed
bid private values auction.30 Let Bidder U, the
unsubsidized bidder, have a value for the
Bidder S, the
spectrum equal to U = v.
subsidized bidder, obtains a value from the
property equal to S which is uniformly
distributed on the interval [0, v]. Thus, S < U
almost surely. Subsidies given to Bidder S
create the prospect of Bidder S winning the
property, which would otherwise never occur.
Given the uniform distribution assumption, the
expected value of S is v/2. In this auction form,
the probability Bidder S wins is just , while the
probability Bidder U wins is (1 – ). Thus, the
larger the discount, the higher the probability
Bidder S wins. Given this setup, expectations
with respect to the seller’s auction revenue are:
E{Revenue | S wins} = (1 – )v ;
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E{Revenue | U wins} =

1
2 ( 1   )v
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v
.
2

In light of the U.S. Government’s desire for
auction revenues, auction proceeds are certainly
an important consideration for the agency.
However, Section 309(j) forces the Commission
also to consider the social premium related to
the diversity of license assignments. Here, we
make the plausible assumption that the goal of
the seller is to maximize its benefit arising from
(1) auction proceeds and (2) and diversity.31
Based on this objective, the seller chooses the
discount  to maximize:
( 1   )v    1    21 v  ,

(1)

The seller’s expected benefit if Bidder S wins is
(1 – )v + , which is the winning bid plus the
diversity premium. If Bidder U wins, the seller’s
expected benefit is (1 – )v/2.
Note that if Bidder S wins, its bid is (1 – )v. Yet,
Bidder U has a value of v. Consequently,
Bidder S, who paid (1 – )v for the license, could
in principle monetize its credit by bargaining
with Bidder U over the surplus created by the
discount (v). As is well known, the discount
policy creates an opportunity for arbitrage, and
it is this arbitrage that most of the DE rules aim
to restrict. The Commission has implemented a
number of pre- and post-auction rules to curtail
such activities. While tougher rules have been
proposed and considered in the past by the
Commission, the agency chose not to impose
them prior to the AWS-3 Auction.
The
Commission recently modified its rules on
unjust enrichment, strengthening them in some
instances and weakening them in others.32 Here,
we ignore resale.
Maximizing the objective function, the optimal
discount can be written as
* 

1 
,

4 2v

(2)
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where the optimal discount is related to the
diversity premium and the value of the license.
A number of important insights are available
from the comparative statics of this simple
expression, and they are easily decipherable
from Equation (2).
The Diversity Premium
From Equation (2) we see that the optimal
discount (*) increases as the diversity premium
() rises. Under the current rules, businesses
with average gross revenues for the preceding
three years not exceeding $15 million (recently
increased to $20 million) are eligible for bidding
credits of 25% of the license purchase price
where as businesses with average gross
revenues for the preceding three years not
exceeding $40 million (recently increased to $55
million) are eligible for bidding credits of 15% of
the license purchase price.33 Larger businesses
receive no discount. Since the statute targets the
preferences at small businesses, it is reasonable
for the Commission to design a program that
ties the size of the discounts to firm size.
The Value of Licenses
The parameter v indicates the “intrinsic” value
of the license: when v is larger, the license is
worth more to Bidder U and, on average, to
Bidder S. Equation (2) shows that the optimal
discount falls as the value of the license (v) rises.
For licenses that are expected to be very
valuable, either across or within an auction, the
discount should be lower. Too large a discount
will result in a very large bidding credit,
overwhelming the value of the diversity
premium ().
Practically, altering the discount rate may be
difficult. A more sensible option could be to cap
bidding credits. AT&T, after Auction 97 closed,
recommended a bidding credit cap of $10
million.34 A credit cap can indirectly lower the
effective discount on higher valued properties.
Say, for example, the bidding credit is 25% but
there is a cap of 20 on the bidding credits. If a
PHOENIX CENTER PERSPECTIVES 15-04

license sells for 40, then the credit is 10 and the
effective discount rate is equal to the nominal
discount rate of 25%. If, however, the license
sells for 100, then the credit is only 20 (the cap),
rendering an effective discount rate of 20%. In
its recent order, the Commission decided to
adopt caps on bidding credits that would vary
by service and by auction.35
The relationship of value to the optimal discount
also helps frame the FCC’s discomfort with the
auction outcome. Auction 97 surprised everyone
with its very high revenues. If the 25% discount
(or lack of a caps) applied to the auction
reflected, if only informally, a large
underestimate in the auction’s value, then the
FCC’s estimation error was manifested in the
substantial discount costs.

[I]t is certainly feasible for auction
revenues to increase when adding
subsidized, relatively lower value
bidders to the auction. This revenue
effect does not require collusion or
other
strategic
actions
by
unsubsidized bidders.
Integrity of the Auction
Perhaps most importantly for Auction 97,
Equation (2) reveals that the optimal discount is
not zero even when the diversity premium is zero (it
is 0.25).36 Why is there a positive discount when
the diversity premium is zero? Because an
auction is more competitive when there are
multiple bidders with similar valuations. The
discount effectively increases the valuation of
the low value bidders, which in turn puts
pressure on the larger, unsubsidized bidders to
increase their bids. Thus, it is certainly feasible
for auction revenues to increase when adding
subsidized, relatively lower value bidders to the
auction.37 This revenue effect does not require
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collusion or other
unsubsidized bidders.

strategic

actions

by

… higher auction proceeds are not
the result of DEs winning licenses,
but of unsubsidized bidders having
to bid more aggressively to win
licenses.

Significantly, higher auction proceeds are not
the result of DEs winning licenses, but of
unsubsidized bidders having to bid more
aggressively to win licenses.
We can
demonstrate this with a simple simulation of the
auction described above. Say that there are 100
licenses at auction and Bidder U’s value is $1 for
each one of them. Bidder S’s valuations are
drawn randomly from the uniform distribution
(with values between 0 and 1). Both Bidders S
and U participate in the auction. The results are
as follows.38
In an unsubsidized auction
( = 0%), the total revenues from the auction are
$50 and Bidder U wins all licenses. For a
subsidized auction ( = 25%), Bidder U wins
75% of the time and total net proceeds from the
auction are about $57. Auction revenues rise by
$7 in the subsidized auction. Critically, these
higher proceeds are not from those licenses the
subsidized bidder wins, but from those that it
loses. The seller gets $10 more from Bidder U in
the subsidized auction, but gets $3 less from
those licenses Bidder S wins. In no instances are
the winning bids across the subsidized and
unsubsidized auction equal; the discount in the
subsidized auction impacts the prices of all the
licenses.
Perhaps the most important insight from this
analysis is that the revenue effect of the DE
Program implies that the discount program affects
the prices of all licenses in an auction, not just those
licenses a DE wins. The influence comes not
only from the direct effects of the discount on
winning bids (as in the simulation above), but
PHOENIX CENTER PERSPECTIVES 15-04

also potentially from the choices of what licenses
a bidder chooses to bid on as the prices manifest
themselves. As such, the DE Program must be
carefully crafted and sensitively administered,
since an error in implementation may invalidate
the auction’s results and require an auction doover.

Perhaps the most important insight
from this analysis is that the
revenue effect of the DE Program
implies that the discount program
affects the prices of all licenses in
an auction, not just those licenses a
DE wins.

Consider, for example, the argument that DISH
and its DEs violated the DE rules and, as a
result, should have part or all of the $3.3 billion
in bidding credits revoked. Since SNR and
Northstar do not yet possess the licenses, any
Commission action against the DEs must be
based on the agency’s pre-auction protections;
that is, questions involving de facto or de jure
control. DISH, SNR and Northstar disclosed
their relationship prior to the auction and all
three were declared by the Commission to be
Qualified Bidders. SNR and Northstar entered
the auction believing they qualified for a 25%
discount and then bid accordingly. The two DEs
bid on around 80% of the licenses available.
Their involvement in the Auction was pervasive,
affecting prices for far more licenses than just
those they won. If now, after the auction, the
Commission finds SNR and Northstar (both
qualified for the auction by the agency)
ineligible for the bidding credits on which their
bidding decisions were made but permitted
them to bid anyway, then the results of the
auction—all of the results— are in doubt.
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Bidding credits crossed the $3
billion threshold in round 23, which
occurred only 7 days into the
auction.
*** Despite direct
knowledge of the size of the bidding
credits (within the first week) and
the authority of the FCC to halt the
auction, Auction 97 proceeded
without intervention in this regard.
The Commission was unmoved by
the large DE credits, at least until
they became public knowledge.

Feigning Indignation?
While FCC officials appeared surprised by the
bidding credits and DISH’s involvement in the
DE Program following the release of Auction
97’s results, the timing of the outrage is suspect.
As noted above, DISH notified the Commission
prior to the auction of its passive investments in,
and its joint bidding agreements with, the two
DEs in short form applications.39 The
Commission found no objection with these
investments and approved all three firms as
Qualified Bidders for the auction.40 Similarly,
when the auction concluded, the Commission
found “upon initial review” DISH’s “long-form
applications (FCC Form 601) for the AWS-3
licenses … to be acceptable for filing.”41
Accordingly, in reviewing these documents, one
has to wonder exactly what the Commission
was thinking was going to happen with DISH
and the DEs. Anyone with even a passing
knowledge of the mobile wireless industry was
aware that DISH was on a spectrum buying
spree. In 2014, DISH acquired at auction the 10
MHz H Block (1,915-1,920; 1,995-2,000) for $1.56
billion.42 In 2013, DISH made a run to acquire
Sprint.43 In 2011, DISH purchased 40 MHz of
MSS spectrum in the 2 GHz band (“AWS-4
PHOENIX CENTER PERSPECTIVES 15-04

band”) for $3 billion. DISH was obviously
intending to be a player in Auction 97.
In light of the pre-auction disclosures, the
agency’s experience with the DE Program, and
DISH’s reputation as a spectrum buyer, the
Commission cannot credibly claim it was
ignorant of the possibilities before the auction
began. Nor can it claim ignorance of the
possibilities once the auction began. Auction
rules permit the agency, by “public notice or by
announcement during the auction [to] delay,
suspend, or cancel the auction in the event of
natural
disaster,
technical
obstacle,
administrative or weather necessity, evidence of
an auction security breach or unlawful bidding
activity, or for any other reason that affects the
fair and efficient conduct of competitive
bidding.”44
Auction 97 proceeded without
interruption (save for holiday breaks and breaks
unrelated to evidence of any unlawful bidding
activity).
Figure 1. Sum of Bidding Credits by Round
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Figure 1 shows the implied total bidding credits
in Auction 97 by round. Bidding credits crossed
the $3 billion threshold in round 23, which
occurred only 7 days into the auction. Credits
nearly reached $4 billion by the 12th day of
bidding. The auction closed 341 rounds and 76
days after it began. Despite direct knowledge of
the size of the bidding credits (within the first
week) and the authority of the FCC to halt the
auction, Auction 97 proceeded without
intervention in this regard. The Commission
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was unmoved by the large DE credits, at least
until they became public knowledge.

While the Commission appeared
dumfounded and embarrassed after
the auction’s close, the nature and
magnitude of the outcome was
predictable both before and during
the auction.

While the Commission appeared dumfounded
and embarrassed after the auction’s close, the
nature and magnitude of the outcome was
predictable both before and during the auction.
The Commission is well aware both of the
inherent defects of the DE Program and
complaints about DE relationships with larger
providers.45 Indeed, the agency has extensive
experience in this regard.46 Despite numerous
scars, and plenty of reasons to believe that DISH
was going to compete aggressively in Auction
97, the Commission expressed no concerns
about the DISH agreements.
SNR and
Northstar—with all of their agreements and
arrangements with DISH disclosed preauction—were qualified as bidders and the
auction proceeded.
SNR’s and Northstar’s
participation in the auction was pervasive. Once
the auction began, nearly all the license prices
were affected by the participation of the DEs,
affected prices for licenses they won, they lost,
and even those they did not bid on. Declaring
that SNR and Northstar were “Qualified
Bidders” before the auction, allowing them to
participate in the auction and impact prices
broadly, and then declaring them “unqualified”
for bidding credits after the auction would cast
doubt on the FCC’s ability to properly run
auctions. In the future, the agency should
carefully qualify applicants, including DE status,
prior to the auction and then stick to its decisions.
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Policy Implications and Conclusions
Regulatory credibility is at the core of the
Auction 97 issue, and this is true whether or not
SNR and Northstar are disqualified from the
bidding credits due to some real or fictional
technicality.
Of all the myriad ways that
regulation can fail, the lack of credibility of the
regulator—its inability to keep its word and
follow its own precedent—is perhaps the most
important. Participating in the provision of
communications services requires large fixed
and sunk investments whose returns are
realized only sporadically over long periods. If
firms and investors fear expropriation of returns
by a regulator unable to commit to its policies,
then investment will be severely curtailed. As
noted by Levy and Spiller (1994),
The combination of significant investments in
durable, specific assets with the high level of
politicization of utilities has the following
result: utilities are highly vulnerable to
administrative expropriation of their vast
quasi-rents.
Administrative expropriation
may take several forms. Although the easiest
form of administrative expropriation is the
setting of prices below long-run average costs,
it may also take the form of specific
requirements
concerning
investment,
equipment purchases, or labor contract
conditions that extract the company's quasirents. Where the threat of administrative
expropriation is great, private investors will
limit their exposure.47

Given the Commission’s mandate in Section 706
to “encourage the deployment on a reasonable
and
timely
basis
of
advanced
telecommunications
capability
to
all
Americans,” the FCC must guard what
credibility it has left to maintain investor
confidence.48
As for auctions, if DEs feel that their discounts
will be honored only if the Commission likes the
outcome of the auction, then they and their
partners will be discouraged from future
participation. If unsubsidized bidders are wary
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of the agency’s commitment to any part of the
auction’s rules, then they likewise will reduce
their valuations of spectrum licenses and
auction revenues will decline. While the present
controversy is in the auction sphere, the
assessment of the credibility of the FCC on this
matter reaches well beyond auctions.
If
investors feel that the Commission will not
honor its commitments if it doesn’t like the
outcome of its policies, then capital will find
greener grass.

A regulator must respect its rules,
commit to them come hell or high
water, and change them only on a
going forward basis. How the FCC
decides the DE question in Auction
97 will say much about the future of
the Commission, including whether
it remains fit to regulate and
capable of running an auction.

A regulator must respect its rules, commit to
them come hell or high water, and change them
only on a going forward basis. How the FCC
decides the DE question in Auction 97 will say
much about the future of the Commission,
including whether it is capable of running an
legitimate auction and remains fit to regulate an
industry of immense economic and social
significance.
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